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About these guidelines

These Guidelinesontain clarifications provided by tii&eneral Authority for Competition to
present a perception of criteria for reporting economic concentrations, raising the level of
transparency and enabling establishments and individuals to follow the best methods in
understanding and applying the compietn system issued by Royal Decree No. (M/75) dated
06/1440 /29 AH and its executive regulations issued by the decision of the Board of Directors
of the General Authority for Competition No. (337) dated 01/25/1441 AH.

As a general principle, establishments wishing to participate in any process of economic
concentration-including merger and acquisition deafsust inform the General Authority for
Competition of the transaction at least (90) days before its complétihe annual sales
criterion - for the parties participating in the process of economic concentrai®achieved.

The decision in the executive regulations of the competition law is "exceeding 100 million Saudi
riyals. This guide explains how the aultyocalculates this criterion for firms wishing to
participate in the process of economooncentration andexplains the mechanism for
determining the value of annual sales that requires informing the authority of the
concentration.

The purpose of thesguidelines

wkAaAy3a (GKS tS@St 2F GNFXyaLlk NByoOe | yR LINI
competitive business environment that attracts investments, enhance the availability-of high
guality commodities at diversified prices, and stimulateowation and development to
support economic growth.

I St LIA y 3 1 &andudihgSenaniesS da¥ernment agencies, legal professionals, legal
advisors, and the general publito understand the rules of competition in screening and
evaluating economiconcentration deals.

1.1These guidelines

These Guidelines form part of the advice and information published by the General Authority
F2N) / 2YLISUGAGA 2/NIAuihkEHE oo 2 F GKS YAyYy3IR2Y 2F |
Kingdoné 2 NKSE KOS Ad/ A ( dof tBeycandh ™D 15WS ¢f dhe Kingdom.

The competition laws promote competition in markets for the ldagn benefit of
consumers in the Kingdom. One of the ways the laws do this is by controlling what types of
mergers, acquisitions, and other similaramisactions  SO2y 2 YA O O02¥®Sy (i NI {
allowed to take place. Many economic concentrations cause no competition concerns and

can bring positive benefits to the Saudi economy by making it possible for firms to be more
efficient and innovative. Howevespme economic concentrations may harm competition in
glrea GKFEG KFENya O2yadzYSNEX F2N) AyaidlyOS oe
which could result in higher prices, reduced choice or quality for customers, or other types of
harm.

Economic conadrations must in principle be notified to the GAC under the competition laws.

The GAC is empowered to approve the economic concentration, block the economic
concentration, or approve it subject to certain conditions, on the basis of the impact of the
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ecoromic concentration on competition in a relevant market. The GAC will ordinarily clear a
transaction if it is satisfied that the transaction would not be likely to substantially lessen
competition in a market in the Kingdom. However, if the GAC has contigaha transaction
may substantially lessen competition in a market in the Kingdom, the GAC may block the
transaction or require conditions for the transaction to proceed.
These Guidelines are intended to assist stakeholders, including companiegjotieenment
agencies, legal practitioners, consultants, and the general public to understand the
competition laws and how the GAC will apply them. They explain:

w How the GAC assesses whether an economic concentration must be notified to the
GAC,;
How partes must notify economic concentrations; and
How the GAC assesses whether an economic concentration would be likely to
substantially lessen competition in a market.

w
w

The structure of these Guidelines

These Guidelines are structured as follows:

A Sectionl ofthese Guidelines contains the introduction

1 Section2 of these Guidelines outline the relevant sources of law;

1 Section3 outlines the circumstances in which an economic concentration transaction
must be notified to the GAC;

1 Sectiond describes in detailte jurisdiction of the Law over economic concentrations

for the purposes of determining whether a transaction falls within that jurisdiction
and therefore may be notifiable;

Section5 describes in detaivhat isan economic concentratign

Section6 describes in detail the notification thresholds above which an economic
concentration may be notifiable;

1 Section7 describes in detail the process the economic transaction parties should
follow to notify a transaction when the transaction is notifiable;

T Sectony RS&AONAO0GSa (GKS daO02YLISGAGAZ2Y (Saidé
whether or not an economic concentration may be argmpetitive and thereby in
violation of the law;

1 Section9 describes the principles and process the GAC will follow inidgfrelevant
markets for the purposes of its competition analysis;

9 Sectionl0 describes the principles and process the GAC will follow in carrying out its
competition assessment to determine whether the transaction may be -anti
competitive; and

1 Section 11 describes the principles and processes of determining competition
remedies in individual cases where a transaction may raise competition concerns but
appropriate remedies may allow the transaction to proceed subject to conditions
rather than being bloakd.

The Guidelines provide a number of hypothetical examples throughout. The GAC notes that
these hypothetical examples are provided for illustrative purposes only and have no legally
OAYRAY3 STFFSOld ¢KS D!/ Qa I yIdegeddbrtheapecifis I OK
facts of the actual case.

= =
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Section 2

The Laws on Mergers
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The legal framework

The GAC has the legal authority to review Economic Concentrations according to the laws of
the Kingdom of Saudi Arabia.

The law governing the controof Economic Concentrations is the Competition Law,
promulgated under Royal Decree No. (M/75) dated 29/06/1440H ¢tHe | ) gPursuant to
Article 26 of the Law, this law replaced the previous competition law that had been
promulgated under Royal Decree NM / 25) dated 4/5/1425H.

The Law is supplemented by the Implementing Regulations of the Competition Law (the
G w S 3 dzf ), iSshed Wydthe Board of Directors of the General Authority for Competition
under its Resolution No. (337) dated 25/1/1441H appngvwhe Implementing Regulations of

the Competition Law, pursuant to Article 27 of the Law.

The following terms and expressionsherever they are mentioned in &seguiddines- shall
have the meanings shown next to each of them unless the context requires otherwise:

Kingdom The Kingdom of Saudi Arabia.

Law The Competition Law

Regulations The Implementing Regulations of the Law.

Guidelines Merger Review Guidelines

GAC The General Authority for Competition.

Statue GAC's Statute.

Board GAC's Board of Directors.

Chairman The Chairman of the Board.

Governor GAC's Governdil.

Commodity Any product or service or a combination thereof.

Firm Any _natural or corporat@erson engaged in an economic
activity.
An activity involving production, distribution, purchase, of

Economic Activity sale of Commodities. It includes any commercial,

agricultural, industrial, service, or professional activity.
A corporate personwhether it consists of one firm or a

Entity number of firms that report to one management or have
one owner.
A place or means wherein a group of current and
Market prospective buyers and sellers meet within a specified

period of time.

A marketthat comprises the following two elements:
A. Relevant commodities that are interchangeabfer a
Relevant Market particular purpose; with respect to the consumer; aal
B. A Geographic area where the conditions of competitio
are the same.

Asituation where a firmk or a group of firms controls a
Dominant Position certain percentage of the relevant market in which it
operates or on which it has influence, or both.

Any action that results in a total or partial transfer of
ownership of asets, rights, equity, stocks, shares, or

Economic Concentration

Merger Review Guidelines 5
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liabilities of a firm to another by way of merger, acquisitio
takeover, or the joining of two or more managements in g
joint management, or any other form that leads to the
control of a firm(s) including influemy its decision, the
organization of its administrative structure, or its voting
system.

Firms engageédor seeking to engagein an economic
concentration transaction, whether or not they have appli
for approval to comfete the economic concentratiofl.

The power of the Board not to apply any of the provisiong
Exemption Articles 5, 6, & 7 of the Law to a firm, in accordance with
Regulations and the procedures approved by the Board.

Economic Concentration
Parties

The key provisions applyingEsonomic Concentrations

¢CKS LINP@AAAZ2YA 2F GKS [F¢ YR GKS wS3dz I GA2Yy

Concentrations include, but are not limited to, the following:

1 Atrticle 1 of the Law and Article 1 of the Regulations provide definitidnglevant
terms. The terms relevant for Economic Concentrations include: Economic
Concentration, Economic Concentration Parties, Undertaking, Market, Relevant
Market, and Dominant Position. Dominance is further defined in Article 10 of the
Regulations.

Article 2 of the Law and Article 2 of the Regulations provide the objectives of the Law.

Article 3 of the Law and Articles 3 and 5 of the Regulations provide for the jurisdiction

of the Law over undertakings and practices.

1 Atrticle 3of the Law and Artické of the Regulations provide for certain wholly State
owned establishments or companies which are solely authorized by the Government
to provide a commodity in a particular field to be exempt from the Law in relation to
that field.

1 Atrticle 7 of the Law mvides for the timing with which companies seeking to
participate in an economic concentration transaction must notify the GAC in advance
of completion if their total annual sales value exceeds certain thresholds. The
notification thresholds are specifiad Article 12 of the Regulations.

1 Atrticle 9 of the Law provides that the Regulation will specify the notification
procedures for Economic Concentrations, and Articles 14 to 18 of the Regulations
specify those notification procedures.

1 Atrticle 22 of the Rgulations provides the objectives the GAC will pursue in assessing
Economic Concentration Transactions and the factors the GAC will consider in its
assessment.

1 Article 10 of the Law provides for the decisions that the GAC may make in relation to
a duly naified Economic Concentration transaction, and Articles outlines 23 to 25 of
the Regulations provide the procedure to be followed in relation to GAC decisions.

1 Atrticle 11 provides that the undertakings participating in the Economic Concentration
transact2 y Yl & y20 O2YLIX SGS (GKS GNYXyalOliAz2y

= =
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approval in writing, or if ninety (90) days have passed since notification without
appropriate notification from the GAC.

1 Atrticle 8 of the Law and Article 26 of the Regulations providéi® circumstances in
which the Board may, upon request of the undertaking and recommendation of a
technical committee, the exempt an undertaking from the application of certain rules
of the Law. Articles 27 to 31 of the Regulations provide the procedorbe followed
in relation to an exemption application.

1 Article 19 of the Law provides for the fines applying to certain violations of the Law,
and Article 21 of the Law provides for other measures that the Board may take in case
of a violation of the &w. Articles 22 to 25 of the Law and Articles 45 to 53 of the
Regulations provide for additional considerations and procedures in the application of
such penalties and measures.

The role of these guidelines:

These guidelines specify how the Authority will implement the rules governing the control of
economic concentrations and the general approach to the Authority's control and its
enforcement in accordance with the Law and Regulations. The instructionshobani this
manual are not a substitute for the rules and regulations, and therefore it is recommended
that you read these instructions in addition to the rules and regulations

Merger Review Guidelines 7
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Section 3

When must an economic concentration be notified to the GAC?
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The Competition Law and the Implementing Regulations

An economic concentration must be notified to the GAC if the transaction falls under Article

7 of the Competition Law, which provides that:

Undertakings seeking to participate in an economic concentratemsaction must
inform GAC at least ninety (90) days before completion if the total annual sales value
of the undertakings seeking to participate in the economic concentration exceeds the
amount determined by the Regulations.

Article 1 of the Competitiofh 6 RSTFAySa |y a902y2YAO0 /2y 0OSyi
Economic Concentration: Any act that results in the total or partial transfer of
ownership of assets, rights, equity, shares, or obligations of an undertaking to another,
or the joining of two or moradministrations in a joint administration, in accordance
with the rules and standards set by the Regulations.

This definition is supplemented by Article 1 of the Implementing Regulations which further

RSTAYSa Iy da902y2YA0 [/ 2yOSYiGNYXaGAz2yé a F2ff?2
Economic Concentration: Any action that results in a total or partial transfer of
ownership of assets, rights, equity, stocks, shares, or liabilities of an undertaking to
another by way of merger, acquisition, takeover, or the joining of two or more
managaments in a joint management, or any other form that leads to the control of
an undertaking(s) including influencing its decision, the organization of its
administrative structure, or its voting system.

I NIAOES m 2F GKS /2YLISYHEEA2E [FRd tRIBNYSE |V
Undertaking: Any natural or corporate person engaged in an economic activity. Such
activity includes: Business, agricultural, industrial and service activities as well as
purchase and sale of goods and services.

Criteria for notification

Fdlowing from the Competition Law, an economic concentration transaction must generally
be notified to the GAC if it meets the following criteria:
1. ¢KS UGNYXyalOtdAazy Aa 'y aSO02y2YAO0 O0O2yO0Syi
Competition Law;
2. The economic concerdtion has sufficient connection to the Kingdom so that the GAC
has jurisdiction over the transaction; and
3. The total annual sales value of the undertakings seeking to participate exceeds the
amount specified in the Implementing Regulations.
The Competitia Law applies to all undertakings engaged in economic activity.

1 Section® F (K$34S DdARStAySa SELXFAYE Ay RSGHA
f Section®2F (KS48S DdzARStAySa SELXFAya Ay RSGFA
The economic congei NI G A2y LINPGAAAZ2Ya FLWXe G2 Ly aS

defined in the Competition Law.

T 1y a4SO02y2YA0 O2yOSyidNYiGAz2yée GF1Sa LXIOS
ownership of a type specified in the definition or a joining of two or more
managements, and (2) a change of control of one or more undertakings.

f Section52F (KSaS DAdARStAyS&a SELIXIAya Ay RSO
O2yOSYUNI GA2YE D
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f Section52F (KS&S DAdzARStAYyS&a SELXIAya Ay RSGF
GOKIZTASO2y (iNRf ¢ @
1 Section 50f these Guidelines explains in detail how the economic concentration
provisions apply to certain joint ventures.
The Competition Law applies to behavior, including economic transactions, that has a
adzFFTAOASY G 02 yofte Qifdgidtny 2 NJ ay SE dza é
1 Section 4of these Guidelines explains in detail the circumstances in which there is a
sufficient nexus to the Kingdom.
The Competition Law exempts behavior, including economic concentrations, from the law
under certain circumstances.
1 Section 4 of these Guidelines explains in detail the circumstances in which economic
concentrations may be exempt from notification.
An economic concentration that otherwise comes under the Competition Law must be
notified if the total annual sales of thgarticipating undertakings exceeds a certain threshold.
1 Section6 of these Guidelines explains in detail how the notification thresholds will be
assessed.
Section 3provides a summary flow chart outlining how it will generally be determined
whether a transaction is notifiable.

Notification is compulsory

The GAC must be notified of any economic concentration that meets the criteria in the
Competition Law.

Where an eonomic concentration must be notified to the GAC, it is a violation of the
Competition Law for the transaction to be completed unless the participating parties have
NEOSAOPSR GKS D!/ Qa | LILINP@If Ay oNRARGAWE 2N AT
appropriate notification from the GAC.

Article 19 of the Competition Law provides for the penalties that may be applicable in case of

a violation of this rule.

Merger Review Guidelines 10
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Summary chart

Is it an undertaking engage
in economic activity?

NO

A

YES
v

Transfer of ownership onl
joining of management?

NO

S

YES

Jv

Is there a change in control?

NO

a

YES

Jv

Is there a sufficient nexus t
the KSA?

NO

y

YES
v

Is the transaction
from review?

exemp

YES

a

NO
v

Do total annual sales excee
notification threshold?

NO

<
<

v

YES

y

Transaction
not notifiable

IS

The transaction must be notified to the GAC

NO
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Section4

Over What Economic Concentrations does the Authority have
jurisdiction?

Merger Review Guidelines 12
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The Competition Law and the Implementing Regulations

Article 3 of the Competition Law explains the jurisdiction of the GAC under the Competition
Law as follows:

a! NiGAOES oY

1. Without prejudice to the provisions of other laws, the provisions of the Law
shall apply to the following:

a. All undertakings within the Kingdom.

b. Practices occurring outside the Kingdom that have an adverse effect on fair
competition within theKingdom, in accordance with the provisions of the Law.

2. Public establishments and stabevned companies shall be excluded from

paragraph (1) of this Article if such establishments or companies are solely authorized
by the Government to provide goods ensdces in a particular field.

3. In the application of the provisions of the Law, GAC shall have inherent

jurisdiction over any matters arising therefrom, which may be inconsistent or overlap

with the jurisdictions of other governmental bodies.

The Regulgons shall specify the controls to be observed in the application of this

I NI A Ot Soé

NOAOES m 2F GKS [/ 2YLISGAGA2Y [l RSTAYySa

Competition Law as follows:

G! YRSNIF1{Ay3AY !ye yI (dzNT f ecdondiniOtNiydSNch G S
activity includes: Business, agricultural, industrial and service activities as well as

LIS

LJdzNOKF aS +FtyR &alftS 2F 322Ra | yR aSNBAOSA dé
The jurisdiction of the GAC under the Competition Law is further explained in Articles 3 and 4
of the Implementing Regulations, which provide that:

G! NIAOES oY

The provisions of the Law and the Regulations shall apply to:

1. all undertakings within the Kingdom, which include:

a. establishments and companies engaged in economic activities, whatever their legal
forms, nationalities, and ownership; whether their license to practice the activity is still
valid or otherwise; and whether they practice the licensed activity or aelitfene;

b. an individual engaged in economic activity whether or not he is licensed to practice
his activity;

c. all forms of entities and groupings when engaged in economic activities; and

d. electronic platforms and application, whether or not they lazensed to practice its
activity; and

2. behaviors and practices occurring outside the Kingdom when they have impact on
domestic competition. In such cases, GAC may:

a. assess the impact on competition within the Kingdom, whether the impact is
existentor potential,
b. take necessary measures and procedures or request the competent authorities

to implement the same in order to stop or mitigate the impact of behaviors and
practices occurring outside the Kingdom that have an adverse effect on competition
within the Kingdom.

Article 4:

1. A wholly owned State establishment or company shall be exempted from the
Law and the Regulations if it is solely authorized by the Government to provide a

Merger Review Guidelines 13
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commodity in a particular field. Such exception shall be effegotilyeby a royal order

or decree, a Council of Ministers' resolution, or a high order exclusively authorizing
such establishment or company thereto. The provisions of the Law and the Regulations
shall apply in fields other than the one in which it is s@eatporized to provide the
commodity.

2. The exclusion indicated in paragraph (1) of this Article shall not preclude the
enforcement of the provisions of the Law and the Regulations against an unexempted
firm in cases where it participates with an exempfieh in violating the provisions of
Article 5 of the Law.

3. The provisions for reporting an economic concentration contained in the Law
and the Regulations shall not apply to the parties intending to engage therein in cases
where the acquiring partyg or the likeg is excluded under paragraph 1 of this Article.

To which entities and persons does the law apply?

The Competition Law, including the rules regarding the control of economic concentrations,
applies to any undertaking, regardless of its legal famthe way in which it is financed,
Sy3alFr3aSR Ay SO02y2YAO [ OGAGAGED® ¢KSAS DAzZARSt Ay
economic entities in accordance with the definition contained in Article 1 of the Competition
[ 6 Ly (GKA& @FPEYAKSH @ SN ddHFRSNY (KSaS Dd
GKFY GKS GSNY aO2YLIyeézr a Al AyOfdzRSa O2 YL
engaged in economic activity. In particular, but without limitation, the Implementing
Regulations mvide that the Competition Law applies to:
9 all establishments and companies engaged in economic activity, irrespective of their
legal forms, nationalities (place of incorporation and/or residence), irrespective of the
type of economic activity in whidghey are engaged, and irrespective of their licensing
requirements and status;
1 all individuals engaged in economic activity, irrespective of their licensing
requirements and status;
9 all forms of entities and groupings engaged in economic activity; and
1 all electronic platforms and software applications, irrespective of their licensing
requirements and status.
The Competition Law is therefore of very wide application. The application of the Competition
Law does not depend on the formal legal structure ofiadertaking, or whether a license is
required or is held by the undertaking. The Competition Law applies to all undertakings
engaged in economic activity, irrespective of their legal form.

Hypothetical Example 1
Mr. Mohammed and Mr. Hussain are bothr @onditioning specialists who work as sub
contractors on small housing construction projects in the same part of Jeddah. They are both
very good at what they do and highly respected. They also compete with each other fiercely
for new projects. Neitheof the gentlemen has established a legal company or other entity:
both work as sole traders, as natural persons under their own names.
One weekend, the two gentlemen meet at a coffee shop. Mr. Mohammed tells Mr. HUssain
that they ought to increase theprices and stop competing so hard. Mr. Hussain mentijons
something about a new competition law, enforced on thé'26 September 2019, and says

Merger Review Guidelines 14
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that it might be illegal for them to agree not to compete. Mr. Mohammed replies that they

R2Yy Qi KI @S5 (2K S582 NRNBY>QU Kl @S O2YLI yASa HyR &z
Mr. Mohammed is wrong and Mr. Hussain is correct. The Competition Law applies to al| forms

of undertakings (as defined widely under the Competition Law), irrespective of the legal form

of the undertaking, and including individuals engaged in economic activity whether or not

they are licensed to practice their economic activity. Both Mr. Mohammed and Mr. Hyssain

are engaged in economic activity, which means that their discussions about thenessisi
activities will generally fall under the Competition Law. Mr. Mohammed is suggesting an
agreement between competitors that may be antmpetitive and thereby may be contrary
to the law. The fact that they are both engaged in economic activity tasalgersons, rathel
than as companies, does not alter the extent to which they are both subject tg the
Competition Law.

9y 3F3ISR AYOdaoayiavhe

The key concept in determining whether or not the Competition Law applies is whether or
notthe RSNI F {Ay3 A& Sy3aFr3aSR Ay SO02y2YAO | OGA @)
FOGA@AGEE Ada | 6ARS 02y OSLIi YR NBF¥TSNR (2 Iy
in a market. It is not necessary that the activity earn a profit or be interidegarn a profit;

this means that charities or other ndéor-profit entities offering products or services in a

market are in principle subject to the Competition Law. It is also not necessary that the
undertaking charges a price for the specific producservice being offered; this means that

when a product or service is offered in a market, even it is offered for free (e.g. by a charity),

the activity is in principle subject to the Competition Law.

Hypothetical Exampl&
Hyper Co is a supermarketan area of Hail. The store manager has the Istagnding practice
of rewarding his regular customers by giving a fregpadk of bottled water upon request tp
every customer who has had a store loyalty card for over 12 ma@fhsre is no suggestion
that the store manager is doing anything contrary to the Competition Law by giving his regular
customerswater. However, the fact that he is giving the water away for free does not mean
that the practice is not subject to the Competition Law. There is a méokdtottled water,
because people routinely buy and sell bottled water. The store manager is offering bpttled
water into that market, even if he is giving it away for free on occasion. The store manager is
therefore engaged in economic activities when givaway the waterThere is no reason tp
believe that an antcompetitive effect would result in this case, but the mere fact that the
store manager is giving away the water does not mean that the conduct is not covered py the
Competitian Law.

An underiking may be engaged in economic activities for certain of its activities, but not be
engaged in economic activities for other of its activities. The undertakisgbject to the
Competition Law in relation to all of its economic activities.

Merger Review Guidelines 15
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Hypothetical Example3

Hail United is a local community football club for young boys in a particular area of Hail. It

operates on a purely voluntary basis, and it is a-parfit club whose sole purpose is to
provide a way for the boys of the neighborhotmdenjoy playing football with their friends.

¢tKS Of dzoQa OSNEB Y2RSald O02ada +INBE O20SINBR 0
president takes on behalf of the club; he reimburses himself for the photograph printing|costs

and then places allof the&rYF Ay Ay 3 al f Sa LINPOSSRa Ayidz

iKS

tKS OfdzoQa IOGAOGAGASA 2y GKS F2200l tf |[LAGOK

the Competition Law, and are therefore not subject to the Competition Law.

| 26 SOGSNE (KS OfdzoQa alfsSa 2F LIK20G23INI LKA | NJ

market. This is not affected by the fact that the photographs are the activities of-anodib
organization. There is no suggestion that the sales of the phgpbgrare in any way contrary

to the Competition Law. However, they are economic activity within the meaning of the

Competition Law and are therefore subject to the Competition law.

The GAC considers that an individual offering products or servicesugpker in a market is
engaged in economic activities within the meaning of the Competition Law. However,

the

GAC also considers that a final consumer acting in his or her capacity as a final consumer of

goods or services is not engaged in economicviets and is therefore not subject to the

Competition Law in relation to his or her activities as a final consumer. However, it should be
noted that a final consumer may nevertheless file a complaint to the GAC about the conduct

of a firm that may haveanmitted a violation of the Competition Law.

Hypothetical Examplet

Mr. Mohammed is a builder of individual houses operating in the Hail region as a sole trader.
During the day, he engages in a range of different activities, including construction \work,
buying building supplies, hiring contract workers to help him in with his construction projects,
and obtaining payment from his clients. In the evening, on his way home to his family, he

stops at the local hardware store to buy a new sink to install inkitehen at his home. He
GKSy Ffa2 adz2Lla G GKS &dzZZSNXIFNJ SG (G2 o

dzé a 2

ONhen Mr. Mohammed is working in his profession as a builder, he is offering his services in

a market. He is therefore engaged in economativdties within the meaning of the

Competition Law. All of his different activities undertaken in connection with these economic

activities are therefore subject to the Competition LBWw.

However, when Mr. Mohammed goes shopping at the hardware storesapérmarket, he
Ad LIzZNOKIF aAy3a AdSyYya F2N) KAa |yR KA& Fi

YALT eQ

activities are not economic activities within the meaning of the Competition Law, and these

personal shopping activities are therefore not subjectite Competition Lavorhe hardware

store and supermarket where Mr. Mohammed stops on his way home are, however, offering
goods and services in a market. The hardware store and supermarket therefore are emgaged

in economic activities and subject to the Cagtipon Law, even if Mr. Mohammed is not
when is shopping in those stores as a final consuer.
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Exemption of certain public establishments and stateedcompanies

The Competition Law does not apply to certain public establishments and-ctated
companies. Specifically, Article 3(2) of the Competition Law provides that p
establishments and statewned companies are exempted from the applicatiof the
Competition Law if thoseublic establishments and statevned companies are sole
authorized by the Government to provide goods or services in a particular field.

ublic

ly

This exemption only applies to a public establishment or stateed company if that
establishment or company h&®en granted sole authorization to supply a good or service in

a particular field. The GAC considers that this exemption therefore only applies whe

re the

public establishment or statewned company has a governmegtanted monopoly on the

provision of the good or service.

Hypothetical Examplé&

Sugarco is a retail supplier of sugar. It is wholly owned by the Government of the Kin
In reaction to certain developments in the international trading system, Sugarco becom
sole authorized retaileof sugar in the Kingdom by royal order. As Sugarco is a con
wholly owned by the State, and has been given the sole authorization to supply sugar

Kingdom by royal order, Sugarco is exempt from the operations of the Competition L

respect ofits supply of sugar.

The Competition Law does not apply to Sugarco in relation to its economic activities
sale of sugar.

gdom.
es the
pany
in the
aw in

in the

Article 4 of the Implementing Regulations further explains that exemption only applies to

public establishments and statawvned companies (having been solely authorized by
Government to provide goods aervices in a particular fieldhat arewholly owned by the
State. The GAC considers that this means that this exemption cannot apglublic

the

establishments and statewned companies in which the Government has only a partial

shareholding, or which the Government otherwise only partially controls.

Hypothetical Exampl&

Subsequently, Sugarco takes a small step towards private ownemsbymgh the sale 010%
of the shares in Sugarco to private investors. Sugarco remains the sole authorized g
sugar in the Kingdom. After the sale of shares, Sugarco i908owned by the State. As
result, Sugarco is now no longer wholly owlrtgy the State. This means that Sugarco cal
longer benefit from the exemption for certain public establishments and stataed
companies, even though it remains the authorized monopoly seller of sugar.

Sugarco is now subject to the Competition Laweispect of its economic activities in the sg
of sugar.
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Article 4 of the Implementing Regulations clarifies that the exemption only applies where the
granting of such an exclusive authorization or monopoly has been effected by a royal order
or decree a resolution of the Council of Ministers, or High Order.

Hypothetical Example 7
Saltco is a company wholly owned by the State. It is the only producer of salt for cooking and
industrial purposes in the Kingdom. It is a very efficient producer oftél facility on the
Red Sea. It also benefits from very favorable licensing treatment which means that no
competing salt producer has ever been established or will likely be established in the future
in the Kingdom. Moreover, because of very highegoment import tariffs on salt, there arg
currently no imports of salt into the Kingdom, and no imports are likely in the foreseeable
future.

Saltco is a whollpwned stateowned company. It is also the only producer of salt in the
Kingdom, because of eombination of high productive efficiency and certain favorable
government policies. However, there has never been a royal decree or other comparable
government instrument granting Saltco the exclusive authorization to sell salt in the Kingdom.
As a reslt, Saltco does not benefit from the exemption.
Saltco is subject to the Competition Law.

The exemption only applies in respect of those goods and services for which exclusive
authorization to sell those goods and services has been granted. It dbepply in respect

2F Fye 2F (KS SaildloftArAakKyYSydQa 2N O2YLIl yeaQa
authorization has been granted.

Hypothetical Example3

At the same time that Sugarco was initially granted its governragititorized monopoly or
the sale of sugar, it was also instructed by royal decree to begin supplying other staple food
items, in particular flour and cooking oil. However, Sugarco was ratteat any form of
exclusive authorization regarding these other goods, and it commenced supplying flour and
cooking oil in competition with the previously existing, private sector suppliers of those staple
food items.
Sugarco was granted exclusive saathorization in respect of the sale of sugar. Sugargo is
therefore exempted from the Competition Law in relation to its economic activities in the
market for sugar.

However, Sugarco was not granted exclusive sales authorization in respect of angauitief
or services, even though it was instructed by the Government to commence sales of| those
products (flour, cooking oil). As a result, Sugarco does not benefit from the exemptjon in
relation to its activities in the markets for those other products.
Sugarco is not subject to the Competition Law in relation to its sales of sugar, but it is subject
to the Competition Law in relation to its sales of flour and cooking oil.
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In the case of an Economic Concentration, where the acquiring party is ekempthe Law

under Article 3 of the Competition Law and Article 4 of the Implementing Regulations, the

Law does not apply to the Economic Concentration.
Concentration does not need to be notified to the GAC.

Hypothetical Exampl®

Sugarco sells sugar to retail and industrial consumers. It is wholly owned by the Gover
of the Kingdom, and has been given the sole authorization to supply sugar in the Kingg
royal order. Sugarco is therefore exempt fronmetbperations of the Competition Law

respect ofthe supply of sugar.

Sweetcois a privatelyowned sugar retailer.Sugarco wishes to acquieweetco and the
shareholders oBweetcoagree.

Because Sugarco is the acquiring firm, and it is exempt frenCthmpetition Law in relatio
to its activities in the market for sugar, the acquisition is not subject to the Competition
The acquisition does not need to be notified to the GAC.

Undertakings inside and outside the Kingdom

This means that the Economic

nment
lom by
n

N
Law.

The Competition Law appb to all undertakings inside the Kingdom. It also applies to

dzy RSNI F{Ay3a 2dziaARS GKS YAy3IR2Y
Economic Concentration, may have an effect on a market in the Kingdom.
Article 3 of the Competition Law anfirticle 3 of the Implementing Regulation togeth
provide that the Competition law applies to alhdertakingsinside the Kingdom. Astwas
previouslyexplained , this application does not depend on the legal form of the rele

6 KSNB

K2
er

vant

undertaking It is suficient that theundertaking regardless of its legal form, be engaged in

economic activities.

Hypothetical Example.0

Alif Co is a manufacturer of chemical precursors incorporated in Saudi Arabia, with its
headquarters and manufacturing faciltiesy 5F YYl Y® . I Q [ 2
complementary chemical precursors; it is also incorporated in Saudi Arabia, and has it
2LISNF A2ya OSYGSNBR | NPdzyR WSRRIK® f
Both companies are clearlyndertaking inside he Kingdom within the meaning of th
Competition Law. Their conduct is therefore subject to and within the jurisdiction o
Competition Law.

lfAT /2 FYR .1 Q [ 2 Ydzadl
mandatory merger notificgon are fulfilled90 days prior.
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1 The Competition Law also appliesundertakingsoutside the Kingdom, where the

ir

conduct outside the Kingdom may have an effect on a market in the Kingdom. Article
3 of the Implementing Regulation further provides that the GAC may assess the effect,
actual or potential, of such conduct outside the Klogh on a market inside the

Kingdom.
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1 The GAC will require economic concentrations taking place outside the Kingdom to be
notified where there is a sufficient nexus between the economic concentration and a
market inside the Kingdom. Pursuant to the CompetitLaw and the Implementing
Regulations, this nexus is established where the foreign conduct (including economic
concentrations among foreigmndertaking) may have an effect on a market inside
the Kingdom. Such economic concentrations among forergiertakings are subject
to the Article 7 of the Competition Law and must therefore in general be notified if
the other relevant criteria for required notification are also fulfilled.

1 The GAC will consider that there is sufficient effect on a market initiggl&m where
that potential effect isdirect, substantialand reasonably foreseeablélfhe GAC will
consider that there is sufficient effect on a market in the Kingdom where that potential
effect is direct, substantial, and reasonably foreseeable. Any adritiat has such a
direct, substantial, and reasonably foreseeable effect on a market in the Kingdom,
AyOft dzZRAY3 |y SO2y2YAO O2yOSYiNIrGA2YyS A&
jurisdiction over the conduct in accordance with the Competition Law. lintleeests
of international comity, the GAC will in general not consider that there is sufficient
effect on a market where the foreign conduct (including economic concentrations)
does not meet these criteriBlFor clarity, a direct effect is not limited tlirect sales
and may take place by way of indirect sales (e.g. sales by way of a distributor).

1 The GAC will also look to whether the actual or potential effect on competition is
substantial. This requires that the effect take place on a market in @aabia. The
GAC considers that this test will generally mean that jurisdiction is established where
the actual or potential effect of the conduct on a market inside the Kingdom is more
than trivial. This test for substantiality is not the same as the cditipe test for
determining whether an economic concentration is permissible under the
Competition Law; in the general case, the threshold for establishing jurisdiction will
be lower and require less evidence than the threshold for determining the
permissbility of an economic concentration.

1 The GAC will also look to whether the potential effects on a marketeasonably
foreseeable In the general case, this will mean that the effect of the foreign conduct
(including an economic concentration) can bagenably foreseen and is more than
merely speculative.

1 In general, the GAC will consider it to be sufficient to establish a nexus if one or more
of the foreignundertaking has sales in Saudi Arabia. However, sales in the Kingdom
are not necessary to &blish a sufficient nexus to a market in the Kingdom. An
economic concentration (or other conduct) among foreugidertakingg may have an
effect on competition in the Kingdom where those firms are active in Saudi Arabia, or
may potentially be active in mileets in Saudi Arabia, or are active (or may potentially
be active) in foreign markets that are sufficiently closely connected to markets in Saudi
Arabia. It will be sufficient for competitive outcomes inside the Kingdom, as seen
through the impact on pdes, quality, or other dimensions of competition, to be
affected in a sufficiently proximate way.
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1 The existence of a sufficient nexus to a market in the Kingdom in a particular ca

se will

be considered by the GAC on a chyecase basis. Parties are encaged to approach

the GAC for discussions in cases of doubt.

Hypothetical Exampl®

Alphaco is é&wissmanufacturer of turbines for electricity generation. Betaco is a Mex
manufacturer of turbines and other machinery associated with electricity getima and
transmission. Neither Alphaco nor Betaco has an office, staff, or other indicators ¢
permanent business presence inside the Kingdom. However, Alphaco has previous
turbines to a Saudi electricity generation company, and Betaco hasiqusly bid
(unsuccessfully) to sell transmission wires to another Saudi electricity provider. Alphag
wishes to acquire Betaco.

Neither Alphaco nor Betaco has any territorial or business presence connection wit
Kingdom. As a result, neitheompany is inside the Kingdom within the meaning of

Competition Law. However, both companies have made sales into the Kingdom (in th
of Alphaco) or attempted to make sales into the Kingdom (in the case of Betaco).

commercial activities threfore clearly indicate a potential direct effect on competition in
relevant markets in the Kingdom. In addition, even if the parties had not attempted t
into the Kingdom, their merger would be likely to have a direct effect on the weoide

market for electricity generation and similar equipment, which may have a direct, c
effect on the prices for such equipment within the Kingdom. Moreover, the potential €
would clearly be appreciable and more than trivial. Finally, the effecidvbe reasonably
foreseeable.
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As a result, the economic concentration would have a sufficient connection to the Kingdom

through an effect on a market in the Kingdom.
Alphaco and Betaco must notify their merger to the GAC if the other requirement
mandatory merger notification are fulfilled.

s for

Hypothetical Examplée.0

5/ 3SQa t NPRdzOS IyR aA{1SQa al NJ]SG I NS (K
Maine, USA. Both consist of a single large store; both have been-famitperations for
ASYSNI GA2yas 6A0GK y2 20KSNJ AdzoaARALF NRS
avyrtft ljdayaAarde 2F RIFIGSa FNRY | avlft {
sources nothing from any Saudi Arabian exporters. Neither store deloreactively sells
outside the town of Augusta.

5 3SQa t NBRdzOS FyR aA{1SQa al NJSG y24 g
Commission is investigating the merger as it may have an effect on local competition i
town in Maine. ThecompanSa Q f I 6@ SNBR RA&A0dzaa 6AGK
be notified in other jurisdictions outside the USA, including possibly in the Kingdom of
Arabia.

The merger would be unlikely to have a direct impact on any market in the Kingdom. N
grocery store sells into the Kingdom, or could be reasonably likely to commence sales i
Kingdom. Moreover, there does not appear to be a sufficient diraasal nexus betwee
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competitive outcomes in the local grocery retail market in Augusta and any market i
YAY3IR2YO® 5 SQa al NJ SO LJzNOKIFasSa | avy
but in quantities so small that a substantial effect oreai® market is unlikely.

As a result, there appears to be insufficient connection between the economic concent
and any market in the Kingdom for a nexus to be established. This means that the 1
0SG6SSYy 51 @SQa t NB RdzOS t dorgeRwithin Ahk figsdiction bf Ndg
Competition Law.

5} #SQa t NPRdzOS IyR aAl1SQa alN]JSi R2 y?2

n the

[ £ € [
ration
nerger
S R2
i ySSR

Merger Review Guidelines 22



ORI <

General Authority for Competition

Section5

What isan economic concentratién
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The Competition Law and the Implementing Regulations

¢tKS YSNHSNI O2yiGNRf LINRPOAAA2YE 2F (GKS [/ 2YLISGA
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Concentration as any action that results in a total or partial transfer of ogimprof assets,

rights, equity, stocks, shares, or liabilities of an undertaking to another by way of merger,
acquisition, takeover, or the joining of two or more managements in a joint management, or

any other form that leads to the control of an undertag including influencing its decision,

the organization of its administrative structure, or its voting system.

¢KS GSNXY dadzy RSNIF 1 Ay3IéE Ay (KAa O2yGSEG A& y2
but in principle includes companies, othertios of private entities, public bodies, and natural

persons.

An Economic Concentration takes place where there is a change of control

An Economic Concentration takes place where there is a change in contdgcisive
influenceover a relevant undertakingn a lasting basis. Such control may be acquired by one
undertaking acting alone or by several undertakings acting jointly.

Such a change in control or decisive influence can take place through different means and can
take many different forms. The chamgn control can take place through various means,
including but not limited to the following:

1 A merger, when, for example, two or more previously independent undertakings
amalgamate into anew undertaking and the previously independent undertakings
cea® to exist as separategal undertakings

1 An acquisition or takeover, when, for example one previously independent
undertaking acquires and absorbs another previously independent undertaking;

1 An economic or management amalgamation of two different undertakings into a
single undertakingwhen, for example, the previously independent undertakings
continue to exist as separate legal undertakings, but they are factually amalgamated
into a single udertaking

1 One of more undertakings acquires direct or indirect control of the whole or part of
one of more undertakings; or

1 Other arrangements that bring the previously independent undertakings together
under common or joint control.

An Economic Concentration takes place where there is a relevant change of control
concerning an undertaking engaged in economic activity. Where the transaction involves the
sale (or similar) of a mere asset, without there being a change of control cangean
undertaking engaged in economic activity, the transaction is in general not notifiable.

What is control?

Control is the ability to exercise decisive influence

G/ 2y GNRT € 2@PSNJ Iy dzy RSNIF{Ay3a Aa GKS | oAf)
undertaking. Control may be exercised solely or jointly. Control, whether solely or jointly,

exists in relation to an undertaking within the meaning of the Competition Law where one

Merger Review Guidelines 24



WO &

General Authority for Competition

undertaking has the right or ability to exercise decisive influence oveotiiner undertaking

with regard to the activities of the other undertaking, including the ability to determine or

RSOAaA@Ste AyFtdzSyoS GKS
influence constituting control refers to the power tetermine decisions relating to th
G0N GSIAO0 O2YYSNDALE O0SKIFIGA2NI 2F |y dzy
plan, major investments, or the appointment of senior management.
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Hypothetical Example 1

ABC Pty Ltd is a Saudi Arabian tetecainications company headquartered in Riyadh. [
Pty Ltd is a small stattp provider of an innovative messaging technology, incorporate
Saudi Arabia and also headquartered in Riyadh. DEF is owned in equal shares by the
friends who foundedhie company and developed its technology. ABC and DEF agree
friendly discussions that ABC will acquire all the shares in DEF from its founders, in ex
for the DEF owners receiving a mixture of cash and sha@86 éach) in ABC.

The acquisitiomesults in a change of control over DEF Pty Ltd through a transfer of owng
of the shares in DEF. Previously, the 4 founders of DEF jointly controlled DEF; a
transaction, ABC Pty Ltd controls DEF.

There is therefore a change of control withite meaning of the Competition Law.

DEF
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Hypothetical Example 2

Beta Tech Pty Ltd is a stanp provider of telecommunications technology, incorporated
Saudi Arabia and headquartered in Jeddah. Beta Tech is owned by two undertakings.
the sharesy . Sl ¢SOK FINB 2¢6ySR o6& (G(KS TF2dz

controls entirely. 20% of the shares in Beta Tech are owned by a private equity fund,
Capital, which is headquartered in Vanuatu. All of the shares have equal voting power.

The new technology developed by Beta Tech has become sufficiently comme
YEN]LSGFrofS GKIFIGO GKS F2dzyRSNI y2¢ gAaAKSa

life. The founder and CKM Capital agree that CKM Capital will acquire 60% of theisk
Beta Tech from the founder for a large amount of cash. As a result, after the transactio
Capital will own 80% of the shares in Beta Tech and the founder will own 20% of the

in Beta Tech.

Prior to the transaction, the founder had sole ¢t over Beta Tech through her ownersh
of the majority of the voting rights in the company. The shareholding majority was suff
that the founder could exercise full decisive influence over the company at any time.

the transaction, CKM Capitabtained full decisive influence over Beta Tech.

There was therefore a change of control within the meaning of the Competition Law.
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Control is the ability to control,“not the actual exercise of control
Control is theability 1 2 SESNIOA &S &dzOK Ay ¥Ff dzSyOS

2 S NJ

by

necessary to show that the decisive influence is or will be actually exercised. However, the

possibility of exercising that influence must be effective.

Hypothetical Example 3

BVI Holdings Ltd is an international conglomerate with ownership interests in many different
sectors and its headquarters in the British Virgin Islands. BVI Holdings generally allows local
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management of its different subsidiaries to operate independeatig without significant
close oversight. ABC Pty Ltd is a Saudi Arabian telecommunications provider, operated by
local management, which is appointed and overseen by a board consisting of 12 directors.
BVI Holdings owns 67% of the voting shares in ABQasthe right to appoint 8 of the 12
RANBOUGZ2NE 2y ! ./ Q& 02FNR® ¢KS NBYIAYAYH o002
investors in roughly equal proportions; each Saudi investor has the right to appoint 1 pf the

ABC directors. Since ABC compezhoperations in 2010, BVI Holdings has always nominated
independent Saudi investors to be its 8 directors and has permitted those directors complete
FNBSR2Y (G2 YI1S RSOA&A2YAEA G6AGKAY GKS 2@3SNI NI
equity and enterpise value, and has never instructed those directors in respect of any specific
operational or strategic decisions.
BVI Holdings nevertheless has control over ABC because BVI Holdings has the ability to
exercise majority control over ABC through its migyoshareholding and its control of the
board of directors through its right to appoint the majority of the directors. Its control ig not
negated merely because it has never closely exercised its control; BVI Holdings could exert its
effective control alany moment that it wishes to, even if it has not done so in the past.
BVI Holdings therefore controls ABC within the meaning of the Competition Law.

Hypothetical Examplel

XYZ Manufacturing Ltd is a manufacturing company based in Riyadh with donafiehes
throughout the Kingdom. It is wholly owned by three undertakings: Panco Holdings |Ltd, a
Panamanian company, which owns 40% of the voting shares in XYZ Manufacturing;| Mexco
Holdings Ltd, a Mexican company, which owns 40% of the voting sharesNtaXtfActuring;
and AS Family Ltd, the family company of the founder of XYZ Manufacturing, which owns 20%
of the voting shares. The board of directors of XYZ Manufacturing has 5 directors, with|Panco
entitled to appoint 2 directors, Mexco entitled to appbdi2 directors, and AS Family entitled
to appoint 1 director.
Thecompany constitution of XYZ Manufacturing provides that company decisions must be
made by a majority of 4 out of 5 directors of the comp&nyeaning that if 2 directors vote
against a decien, the decision cannot be passed. Due to these company rules angd the
RANBOUG2Z2NI | LILRAYGYSYd NAIKGA 2F GKS O2YLNH ye
therefore only be made if the directors appointed by both Panco Holdings and Mexco
Holdings vote in faar of the decision; if either the 2 Panco Holdings or the 2 Mexco Holdings
directors vote against a decision, the decision cannot be passed. However, if the AS| Family
director votes against a decision, but all other directors vote in favor of the decisien,
decision can be passeq.
As a result of these company rules and the director voting rights flowing from the
shareholdings, both Panco Holdings and Mexco Holdings (through their appointed directors)

have the power to veto or block any company decisiohXYZ Manufacturing, but AS Family

R2Sa y20 KI@S GKS LIR26SNI (2 dhsxadpul, wihi thT\AT 0KS

meaning of the Competition Law, Panco Holdings controls XYZ Manufacturing, Mexco
Holdings controls XYZ Manufacturing, but AS Fatoig not control XYZ Manufacturing.

Control 5 decided on the facts of each case
Control in each case is a question of fact. The ability of one undertaking to control another
dzy RSNIiF {1 Ay3 Ydzald 06S RSUSNNAYSR AV urhstaficesi KS OA
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and structure are different and must be considered on their own merit; accordingly, there is

y2 Of SI NI GoNRIKG fAYySé NHzZ S G2 RSISNN¥AYS GKSE
central question that must be determined in each caswli®ther an undertaking has the
FoAtAGE G2 O2yiNRf 2NJ SESNI RSOAAADBS Ay Tt dzSy
of the relevant circumstances. The determination of control is made with regard to factual
economic decisiomaking power, not aglely to the legal effect of any instrument, deed,

transfer, assignment or other act done or made. Control may therefore occur on a legal or de

facto basis.

Control may be exercised by someone other than the legal holder of rights

Control will often be dtibuted to the undertakings which are the legal holders of rights or
entitled to the rights that confer control under the relevant arrangements or contracts.
However, in some circumstances, the formal holder of control rights is different to the
undertaking which in fact has the real power to exercise those control rights. This may be the
case, for example, where the undertaking that has the real power to exercise the control
rights uses a vehicle (which may be another undertaking) to formally hold theotoights,

but only as a vehicle. In such a case, the GAC will attribute the control rights to the
undertaking that in fact has the real power to exercise the control rights, even though the
real control rights are only held indirectly. This will be detmed on a case by case basis
taking into account all the relevant facts, which may include factors such as shareholdings,
contractual relations, sources of financing, conditions attached to financing, or family or other
social relations.

Liquidation and insolveny proceedings
There is no change of control, and therefore hence no Economic Concentration within the
meaning of the Competition Law, where control is temporarily controlled by a trustee
(appointed by the Saudi Commercial Court) accordingaondi Bankruptcy Law and the Saudi
Commercial Courts Law relating to liquidation, windupg insolvency, cessation of
payments, compositions or analogous proceedings.

How is control exercised?

The ability of one undertaking to control another undertakicen arise through different
means. The question of whether the circumstances mean that one undertaking controls
another undertaking therefore depends on a number of legal and factual elements. As a
general principle, control will be regarded as existirgn undertaking can (solely or jointly)
exercise decisive influence over another undertaking, whether this decisive influence is
exercised by reason of rights (ownership or other rights), contract, or any other means, or any
combination of rights, congicts and other means. In many cases, one undertaking can control
another undertaking through ownership of sufficient votispares inthe undertaking,
26YSNBRKALI 2F YIFIyF3SYSyd NAIKGAZ GKS NAIKG O3
of directors, andsimilar means of being able to exercise control over the undertaking. The
means of control can therefore include one or more of the following:
1 Where an undertaking owns, directly or indirectly, more than half of the capital or
business assets of anothendertaking.Likewise, if the ownership of an undertaking
reaches 50% or more of the shares of another undertaking.
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1 Where a undertaking has the power to exercise more than half the voting rights in
another undertaking, or two or more undertakings operatirtogether in a
coordinated manner jointly have the power to exercise more than half the voting
rights in another undertaking. Control through shareholdings may also take place
O2YO0AYSR 6AGK I AKINBK2ft RSNEQ | ANBSYSyd A

1 Where an unédrtaking has the power to appoint more than half the members of the
supervisory board, the administrative board or bodies legally representing another
dzy RSNI F {Ay3dd ¢KAA YIlIe& 06S GKS Ol asS GKNERdz3
means.
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by way of ownership rights or by contract. For control to take place through
contractual means, the contract must generally lead to control of the management
and the resources of the contiledl undertaking. Moreover, in order to create lasting
control, the contracts must generally be of a very long duration, and generally without
right of early termination for the party granting the contractual control rights.
Similarly, control rights mayebestablished by contractual rights to use the assets of a
undertaking. Such contracts may also lead to joint control of the contractual
provisions grant both the owner of the assets and the undertaking being granted
control of the management the right teeto strategic business decisions. However,
such contractual arrangements are generally only capable of giving rise to control if
GKS®& ONBIFGS O2yiNRf 20SNJ I dzy RByNdntratA y 3 QA&
contracts that do not ordinarily generatich control over the management and its
resources, such as franchise agreements and some purely financial agreements, will
therefore generally not constitute a concentration.

1 Where an undertaking has the de facto ability to exercise decisive influenee
another undertaking through structural or other links, including where one
undertaking is dependent on another undertaking for necessary financing, strong
family links between individuals who exercise control over separate undertakings, or
other simibr links.

1 In certain circumstances, purely economic relationships creating a situation of
extensive economic dependence, such as very important -ferrg supply
agreements coupled with structural or other extensive links, may generate control on
a lasting basis. Wk such economic dependence will only generate control in limited
circumstances, where appropriate the GAC will carefully analyze the economic and
other links in the totality of the relevant circumstances.

| 2yGNBEt YR GKS aarydts SO02y2YAO Sydaardee

The concept of control is central to the determination of whether or not there has been a
change in control, and therefore whether or not there has been an Economic Concentration
within the meaning of the Competition Law.

In addition, the concept of cdrol is also central to the determination of the identities of the
Economic Concentration Parties, such as the buyer, the target, and the seller in a transaction.
Correctly determining the identities of the Economic Concentration Parties is necessary for
several reasons during the analysis of an Economic Concentration, including:
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A To determine the total sales of all the participating entities for the purposes of
determining whether the Economic Concentration must be notified

A To determine the total sales dill the participating entities for the purposes of
determining the correct filing fee for an Economic Concentration that must be
notified.

A To determine the appropriate analysis of the potential competition effects of the
Economic Concentration

To determne the identity of the Economic Concentration Parties, the GAC is guided by
common international competition law practice, including practice in the European Union and

AGad aSYoSNI {dFrdSazx FyR SyLX2ea GdKS R2OUNAYS

A single eonomic entity is the undertaking or undertakings which, as a matter of economic
fact and reality, form a common economic unit under the umbrella of common control. A
single economic entity may comprise several undertakings, where those different
undertakings are commonly controlled. For instance, if a parent undertaking wholly owns
(and thereby controls) two subsidiaries, the parent undertaking and the two subsidiaries
together will comprise a single economic entity. While the subsidiaries may be sepagat
undertakings, in terms of their control and economic reality they are part of the larger group
of undertakings (comprising the parent undertaking and the controlled subsidiaries) and
therefore are part of the larger single economic entity

The pupose of the single economic entity doctrine is therefore to look beyond legal
personalities and instead to capture the economic realities of groups of undertakings that, for
the purposes of competition law analysis, are to be treated as so closely réfatkxtision
making powers that they are to be treated as a single economic entity under the umbrella of
common control of those decisiemaking powers.

Hypothetical examplet
Language Schools Limited is a successful operator of language schools amisdsanc
throughout the Kingdom. The company is wholly owned by its founder, a gentleman who
wishes to retire and has agreed to sell the company to an investment fund, Educo Limited.
The gentleman owns no other material assets.
In order to make the acquiton, Educo has established a new legal undertaking, Bidco
Limited, which has no assets or income and has been set up solely for the purposes ofl buying
Language Schools. Bidco is wholly owned by Educo. Educo also wholly owns another
subsidiary, Bahraincbimited, which owns a series of schools in Bahrain.
The target undertaking is Language Schools Limited. The selling undertaking is the gentleman
who founded Language Schools. The legal undertaking which will purchase Language| Schools
is Bidco. Howevwveas Bidco is wholly owned and therefore controlled by Educo, the Educo
must also be considered to be a part of the single economic entity that is buying Language
Schools. Moreover, as Educo also wholly owns and controls Bahrainco, Bahrainco must also
be considered to be a part of the single buying undertaking on the buyer side.
Within the meaning of the Competition Law, including for the evaluation of the notification
thresholds and for the analysis of the potential competition effects, the buying niakiag
therefore includes all of Bidco, Educo, and Bahrainco as one single economic entity.

Hypothetical exampleb
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Chemco Limited is a Saudi Arabian manufacturer of precursor chemicals with manufacturing
facilities located in Dammam. Chemco is owned by two parent companies. Majco Ljmited
owns 80% of the voting shares in Chemco and is entitled to appoint the majodiseofors
to the Chemco board. Minco owns the other 20% of the voting shares in Chemco |and is
entitled to appoint a commensurate number of directors to the Chemco board. Company
decisions by Chemco are taken by a simple majority vote of the shareseotods (as the
case may be). This means that Majco therefore controls Chemco, as Majco can exercise
RSOAAADS Ay Tt dzSy OSnaking S/Nld MincSdoes aaRcontrel Si@hcd fag y
Minco can neither exercise decisive control over nor veto orblod K SY O 2 niaking.5 OA & A 2
Chemco would now like to acquire Inventco Limited, a research and development company
started and wholly owned byAB Universitya leading public university in Riyadh. Invenico

takes primary research developed by the scienceainents of AB Universityand
commercializes them. Inventco has no subsidiaries or other own&B .Universitjhas no
other subsidiaries (within the meaning of this hypothetical).

The target undertaking is Inventco. The selling undertakid@i®Jnivesity. The immediate
buying undertaking is Chemco. However, the ownership structure of Chemco means that
Majco controls Chemco. This means that the relevant single economic entity surrounding
Chemco also includes Majco. However, because Minco does mbtotcChemco, the
relevant single economic entity surrounding Chemco does not include Minco.
Within the meaning of the Competition Law, including for the evaluation of the notification
thresholds and filing fees and for the analysis of the potential catitipn effects, the buying
undertaking therefore includes Chemco and Majco as comprising one single economic|entity.

Jointventureg s KSYy FNBX (GKS@ |y a902y2YAO /2yO0OSyi

The GAC considers that the creation of a joint veatwill ordinarily constitute an Economic
Concentration when the joint venture forms an autonomous economic undertaking, or
performs the economic functions of an autonomous economic undertaking, on a lasting basis.
{dzOK | 22AYyil @Syl diNIzyOha2¢ & 88 Nfubckod Pivftie NS @
venture that is an autonomous economic undertaking on ad@sging basis is capable of
bringing about a lasting change in the structure of the undertakings concerned and in the
relevant market, and willherefore be considered to be an Economic Concentration falling
under the merger control rule of the Competition Law.

Whether or not a joint venture is a ftfilinction joint venture will be considered by the GAC

in light of the totality of the facts andircumstances. Generally, a fiuhction joint venture
performing all the functions of an autonomous economic undertaking means that the joint
venture must operate in a market and perform the functions normally carried out by a
commercial undertaking opating in that market. In order to do so, the joint venture must
ordinarily have a management dedicated to its dayday operations and access to sufficient
resources, including finance, staff and assets (tangible and intangible), in order to conduct on
a lasting basis its business activities within the area provided for in the joint venture
agreement.

A fulHfunction joint venture must be intended to operate for a sufficiently long period to bring
about a lasting change in the structure of the undertakingpncerned.If the parent
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undertakings commisufficient resourceso the joint ventureto enable the joint venture to

operate asan autonomous economic undertaking normally demonstrates that this is the case.

In addition, a fulfunction joint venture will ordinarily have sufficient autonomy from its

parent undertakings in terms of its operational decismaking to be considered full-

function joint venture.Moreover, the fact that the parent undertakings retain overall

strategic control over the joint venture, and retain control for other purposes of the
Competition Law, does not prevent the joint venture from being consider&dl-dunction

joint venture. Moreover, the fact that the parent undertakings retain overall strategic control

over the joint venture, and retain control for other purposes of the Competition Law, does

not prevent the joint ventue.

A fulHunction joint venture may be distinguished from other joint ventures that only play a

limited role, or for a confined period of time, or without any economic autonomy. Such
limited-function joint ventures will ordinarily not be considered to constitute an Economic
Concentation within the meaning of the Competition Law. Specifically, a joint venture does

not perform all the functions of an autonomous economic undertaking if it only takes over

2YyS ALISOATFAO FdzyOilAzy GAUGKAY (KS doedddoyorni dzy RS
presence in a market. This is the case, for example, for joint ventures limited to research and
development or production. Such joint ventures may be considered to be auxiliary to their

LI NByd dzy RSNIF{Ay3aQ 0 dieiass where b Pidtivéhtuie AsS a3 @ ¢
SaasSyidAalrtte fAYAGSR G2 GKS RAAUONROGdziAZ2Y 2 NJ
therefore, acts principally as a sales agency. However, the fact that a joint venture makes use

of the distribution network or outlet é one or more of its parent undertakings normally will

not disqualify it from being considered as performing all the functions of an autonomous
economic undertaking, as long as the parent undertakings are acting only as agents of the

joint venture.

In addtion, joint ventures for a short finite duration are unlikely to be considered as creating

such a lasting change. For example, a joint venture established for a specific project which

does not include ongoing operational activities is unlikely to be vieagdan Economic
Concentration within the meaning of the Competition Law. In addition, where a joint
GSY(GdzNBEQad O2NB | OUABAGASEAE RSLISYR 2y | (GKANR
remains outstanding (e.g. a tender award, the grant dicense etc.), it remains unclear

whether the joint venture would become operational at all. Thus, at that stage the joint
venture cannot be considered to perform autonomous economic functions on a lasting basis,

and would therefore not be considered to béwl-function joint venture.

¢KS D!/ gAftt ftaz2 GFr1S AyaG2 F002dzyld GKS LINB:
in upstream or downstream markets. Where a substantial proportion of sales or purchases
between the parent undertakings and the jowgnture are likely for a lengthy period and are

y2i 2y Fy FTN¥Qa fSy3adkK olaraz GKS 22Ayd @Sy
economic autonomy in its operational activities and will therefore generally not be
considered to be a fufunction joint venture.

A joint venture may change in nature during the course of its life due to a change in its
activities, structure, or other material changes in its circumstances. Where a joint venture
begins its life as a nefull function joint venture but subsequently becomes a fidillnction

joint venture, it will at that time be considered as a new Economic Concentration requiring
notification. Such a change in the nature of the joint venture can include:
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f The parent undertakings enlarge the scopdiok S 22 Ay G @Sy G dz2NBEQa | C
lifetime, such as commencement of commercial sales to third parties in an open
market.

1 Enlargement of the joint venture, such as through acquisition by the joint venture of
the whole or part of another undertakinfgom the parent undertakings.

1 The parent undertakings transfer significant additional assets, contracts,-koowy
or other rights to the joint venture, where this transfer would constitute or enable an
SEGSyarzy 2F GKS 22 A ior geo§rdphidzhdik@sithat w@ré A G A G A
not the object of the original joint venture.

1 A change in the organizational structure of the joint venture.

Such changes will be considered to have occurred when the shareholders or the joint
GSY (1 dzNBQa Y tid raé&vanSdgadsionildading to the joint venture becoming a
full-function joint venture, or the relevant activity commences.

Hypothetical examples
ABC is a consumer electronics developer and manufacturer headquartered in Riyadh.| DEF is
a specialist security communications equipment manufacturer headquartered in Jeddah.
Each of the undertakings requires certain types of electronic wiring for thamufiacturing
operations.

ABD and DEF agree to join forces in a purchasing joint venture for one year solely in respect
of their wiring purchasing activities from international suppliers; they do not coordinate or
cooperate on any other activities. Thestdting purchasing joint venture exists solely to meet

the needs of the parent undertakings ABC and DEF: it has no assets of its own, no
management or other staff of its own, and no operational or strategic autonomy. As a result
of this very limited scopserving only the parent undertakings for a limited duration, the
purchasing joint venture is not a fiflinction joint venture and is therefore not an Economic
Concentration within the meaning of the Competition Law. However, the cooperation is still
subgct to other provisions of the Competition Law.
However, one year later, when ABC and DEF discuss their arrangements, they both agree that
the cooperation has been a great success and they would like to expand the scope of the joint
venture. The joint veture will develop its own wiring technology and sell it on the market to
third party customers. Moreover, the joint venture will be given substantial operatipnal
autonomy, independent financing, substantial staff of its own, and with the intention treat t
joint venture continue indefinitely (rather than being limited to one year as originally
planned). As a result, the joint venture now has the characteristics of an autonomous
economic entity. This means that the joint venture will now be consideredet@ fult
function joint venture. As a consequence, when it changes its nature and scope, the joint
venture will be considered to be an Economic Concentration within the meaning af the
Competition Law and must be notified to the GAC if the other notiboacriteria are alsg
met.

The GAC reminds that where competing undertakings cooperate without forming an
economic concentration, such as may be the cassome bidding consortia, the parties
remain subject to the other provisions of the Competitioa,. including the prohibition
under Article 5 against antiompetitive agreements.
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Section 6

Notification thresholds for reporting concentrations
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The Law and Regulations

Article 7 of the Competition Law provides that the entities involved in #tenomic
concentration must notify the concentration to the GAC if the total annual sales value of the
entities seeking to participate in the economic concentration exceeds the amount
determined by the Regulations.

Article 12(1) of the Implementing Regutais specifies that the concentration must be
notified to the GAC if the total annual sales value of all entities intending to participate in the
economic concentration exceeds SAR 100,000,000.
Article 12(2) of the Implementing Regulations also provided twhere it is impossible to
SAGAYlIGS GKS lyydzrt abkftSa @rtdzS 2F GKS Syda
not extend for a full fiscal year, then the annual sales value for the whole year shall be
SAGAYIFGSR 0l &SR @&yhe dage faybd. Nk 02(3) fdthek @ovides that
the Board of the GAC may set criteria for reporting economic concentration transactions in
cases where it is impossible to determine or verify the total annual sales value, provided that
0KS . 2ekisioR Beamade available to the public at least 30 days before its entry into
force.

What entities must be considered?

¢CKS /2YLISGAGAZ2Y [lFg atlddSa ddKFdG GKS y2G8AFAOL
value of theentities seeking to particigaA y (G KS SO2y2YA O 02y OSy (NI {7
Law therefore clearly specifies all the entities participating in the concentration and does not
distinguish between acquiring and selling entity or between mergers and acquisitions. The
Competition Lawtierefore requires that the notification threshold consider the total sales of
all entities participating in the concentration without distinction or exclusion.
¢KS D!/ O2yaARSNAE GKIFIGO GKS Sy dAdAStattornd NI A OA
part of the newly concentrated entity after the economic concentration transaction has been
completed.This means that:
1 Where twoor moreentities merge, the relevant entities are the merging entities in their entirety.
1 Where one entity acquires another entity, the relevanohcentratedentities are the entire entity

which is acquiring the other entitgndthe entity being acquiredyut notthe entity which is selling

the entity being acquired.
T 2KSNB 2yS SydaAade | OljdzANBa | LINIG 2F Fy23KSNJ

subsidiary or operational division, the relevant entities:gtBthe entire entity which is acquiring

the operations or divisign(2)the operations or digion it is acquirindyut not the entity which is

selling the operations or divisiomhis is because the acquiring entity and the target operations or

division generally form ptof (and are therefore participating in) the economic concentration, but

the selling entity generally does not form part of the economic concentration.
1 Where two or more entities together participate in a-fulhction joint venture, the relevant entities

for the notification threshold are all the entities acquiring joint corfdhe joint venture in addition

to the joint venture itself. This principle applies both to nefelyned joint ventures and to the

acquisition of joint control of prexisting entities.

Hypothetical Example 1ABC Constructions is a Riydosed constiction company. XY|
Cement is a cement producer whose main factory is right next to the ABC Constructiong office.
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After long, friendly discussions about the clear synergies between them, the two companies
decide to merge fully, with shares in the new intbeing allocated to shareholders of ABC

and XYZ in proportion to their value.
Both ABC and XYZ will be fully participating in the merger. The total sales value ¢f both
companies must therefore be counted fully when calculating the total sales valttee of
participating entities for the purposes of the notification threshold.

Hypothetical Example 2DEF Constructions is another Riydz#tsed construction company.
UVW Materials is a diversified materials producer that sells cement, and also |other
constuuction materials, agricultural equipment, electronic equipment for power stations,|and
20KSNJ YIFOGSNRAFf ao 59C /2yaidaNHzOGA2Yya sAaKSaA
only; after this acquisition, the remainder of UVW will continue independent ajmars as
before.

The participating entities are DEF Constructjamiichas the buying entityill form part of
the economic concentratign and the UVW Materials cement division which DEHR
Constructions is acquiring.The remainder of UVW will remain inglendent after the
transaction and will not form part of the economic concentratidre total sales of the
participating entities therefore include the total sales of DEF Constructions and the total sales
2F | £2 0a OSYy Sydal RA2AA aiisaefyer divisiossa 2F | £2 Q

14

2KFG FNB GKS SydAadasaq Fyydat &Ff SaK

The Competition Law and the Implementing Regulations define the notification threshold
FOO2NRAY3 (2 GKS aGKS G20Fft Fyydat alftSa @I 1
concentration.

Ly Yz2ad OFaSaz (GKS aid2dFft Fyydzaft alrtSa @It dzf
entity. These are the amounts obtained by the entity from the sale of products and services
FILEEAYI GAGKAY (GKS Sy idilA s GordsRentiies tNa havedza A y S
financial statements prepared under the standards of the Saudi Organization for Certified
tdzof AO | OSQCE#AG | MR K8 SljdzA @Ff Syid LINBGF AT AY 3
NEBf SOFyld SyuaradeQa LIVyAR ft2FalXy6@2 NAAANT 103y B K
FLIWISENAY3I Ay (GKS SydGadeqQa LyO2YS {dFGSYSyidz
financial statement. Where the entity is not required to produce audited financial statements,

the annual saleswillbe®h Sy dAGe Qa NBGSydzS | LIISENAY I Ay Al
income and expense regularly prepared in accordance with the SOCPA standards or the
equivalent accounting principles adopted by the entity, as the case may be. This means that
inthegenek £ OF &S (GKS SydadadeQa alyydzat alftSaeg Ol L
GKS SyiGaAadeQa 2NRAYIFINE odzaAySaa | OGAGAGASAO®
Where the relevant undertaking is an individual or a natural person, the GAC will in general

apply the same general principlesto8eNX A Yy Ay 3 GKS NBt SGOFyd al yydz
¢tKS AYRAQGARdAZ £ Qa alyydzt alfSa¢ gAtf ITSYSNI €
their ordinary business activities. The GAC will determine this on a case by case basis within

the contextof these general principles.

| 26 SOSNE 6KSNBE GKS SyiaAiadeqQa dz2alrt alrtsSa AyoO:
its customers, the value of the sales rebates may be deducted from the gross sales figures to

Ol f Odzt I G S 0KS Syardeqa G201 f & | fthEedhold¥ 2 NJ  ( F
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LY FRRAGAZ2YI 6KSNB (KS SydaateqQa G201t alfsSa
and other taxes directly related to sales, the value of such taxes may be deducted from the
IANRPaa alftSa FTAIdzNBa G 2sfadkhé gugrisesioSthe indifRatichy G A G &
threshold.

LT GKS SydGAadteQa FAYLFYOALFf adraSYSyida I NB LINEB

revenues should be converted to values in Saudi Arabian Riyals according to the average over

the relevant firancial year of the foreign exchange rate quoted by $aeidi Central Bank

These principles apply in the general case where total revenues appropriately reflect the sales

that an entity has made during the course of ordinary business. However, forrcerpes

of entities engaged in the provision of financial services, the gross revenues figures in their

AyO2YS adlraSySyd vyYre y2i FOOdN)I GSte NBFESO

F RRNBaaSad C2NJ adzOK Sy (A GASa JestiéxprBssed by'the g A € f

following measures:

f C2NJolyla>x ONBRAG AyadAaddzZiAzyazr YR 20KSNJ aa
following income items after deducting value added tax and other taxes (if any) directly related to
those itens: (1) interest income and similar income; (2) income from securities including income
from shares and other variable yield securities, participating interests, and affiliated entities; (3)
commissions received and receivable; (4) net profit on finargbtions; and (5) other operating
income.

f C2NJ Ayadz2N) yOS LINRPOARSNEZI aaltSaég gAft 0SS GKS
received and receivable arising from insurance contracts issued by or on behalf of the insurance
entities, incluéhg (without limitation) outgoing insurance premiums, after deducting taxes and
similar government levies charged by reference to the amounts of individual premiums.

Hypothetical Example 3XYZ Cables Limited is a Riyaddsed seller of various types pf
electrical cabling and wiring used primarily in the construction of -nigg residential and

office buildings. GHJ Wires Limited is a Jeduteded seller of similar electrical cables. The

two companies now wish to merge.

Each company has the invoicing practice of issuing invoices to its customers reflecting|the list
price of the items purchased, including applicable value added tax. Each company also has
the practice of issuing sales releatto its customers at the end of each month, depending on

the volumes purchased by each customer in a month. The full invoice price is recognized as
O2YLI ye& NBOSydzS I O02NRAYy3A (2 SIOK O2YL) yeQa
The total sales for the purposes of the2 G A FA Ol GA 2y (GKNBaK2ft|/R | NB
deducting the value of any sales rebates passed to customers, and deducting the value of any
value added tax and other taxes directly related to sales. This means that when XYZ Cables
and GHJ Wires arealculating their total sales figures for the purposes of the notification
threshold, they should calculate their total sales values minus the value of the sales rebates

and value added taxes included in their total revenues.

What if the entities belongptgroups of companies?

The sales thresholds in the Competition Law are concerned with the total sales of entities.

Two or more legal entities will be considered to form part of the same economic entity if they
O2yaidAiddziS I GaAy3IXySOSBIOR y2F AIKK S yoliaAAdyeEidS ¢KA2ay :
concept which the GAC uses in other aspects of its concentration analysis. The central
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criterion in determining whether different legal entities form part of a single economic entity
Aa aO2y (i N@dl éntty contrdfs otef [Bgal entities (such as subsidiaries), either
directly or indirectly, then for the purposes of determining the total annual sales values of the

entity, the relevant single economic entity will include the controlling entity ahf the
entities it controls.

If a single economic entity consists of two or more legal entities, and each of those legal
entities prepares accounts, then the total sales of the single economic entity for the purposes
of calculating the notification ttesholds are the total combined gross sales revenues of all of
the entities. A group will therefore include all companies that have direct or indirect centrol
based links with the entity concerned, including its subsidiaries, but also including its parent

companyfies) and any other companies within the parent company's group.

CKSNBE A& 2yS AYLERNIFIyG SEOSLIiAzYy (G2 G(KAA&
revenues will exclude revenues resulting from transactions between the different legal
entities within the group. Such intigroup transactions are not considered to be sales of the

single economic entity. Under common accounting principles including the SOCPA standards,

company groups often report revenue on a consolidated basis: such consdlidet®unts

report the total sales revenue of the group including all entities controlled by that group, but
excluding revenue flows between companies in the group. Where a group of companies

reports its total revenues on such a consolidated basis, thenast cases the consolidated

revenue of the company group as it appears in the consolidated Income Statement is the

F LN LINRFGS YSFadaNE 2F GKS aay3atsS SO02y2YAO0

concerned should verify that the consolidated accaumiclude all of the entities controlled

within that group of companies and therefore belonging to the relevant single economic

entity, and the GAC will similarly verify this where appropriate.

Hypothetical Example 4ACompany group ABC consists of a paeompany ABC Limited and
five whollyowned subsidiaries that produce and import different construction materials to
supply to construction companies in the Kingdom. The companies are closely interrelated
and provide services and materials to each othdhe ABC Group produces consolidated
accounts for the whole company group in addition to producing separate accounts for each

2F UKS 3INRAZLIQE &dz0aARAIFINAS&O®
One of the ABC Group subsidiaries, DEF Cement, now intends to acquire XYZ Gypsum,

parent company or subsidiaries.

5

most recent accounts reported annual salesof SABE2n nnZnnn @ ¢tKS !

another
companythat also sells construction materials in the Kingdom. XYZ Gypsum does not have a

Y% DeéellJadzyQa Yz2aild NBOSyd I 002dzyia NBLR2NISR |
L/

D NR

consolidated accounts reported annual sales of SAR 140,000,000 for the whole company

group.

Because ABC Limited controls the five subsidiaries, the whole ABC Group including the

subsidiaries will be considered to besingle economic entity. The entities participating in the

economic concentration will therefore be the whole ABC Group and XYZ Gypsum. The total

annual sales value of all entities participating in the concentration will therefore be the|total

annual sas of the ABC Group plus the total annual sales of XYZ Gypsum, which adds to SAR

160,000,000. This is more than the SAR 100,000,000 notification threshold.
Accordingly, the entities must notify their intended concentration to the GAC.
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Hypothetical Example 5: Panama Holdings Limited is an offshore holding company.

currently owns and controls 123 Media, a Saudi media production company, but ow

It
ns no

other companies. BVI Holdings, another offshore holding company, owns and controls Riyadh
Films, anothe Saudi media production company, but owns no other companies. Panama

Holdings wishes to purchase BVI Holdings Limited, another offshore holding company

Panama Holdings (the acquiring entity) and BVI Holdings (the target entity) each report zero

revenugi AY GKS Y2ad NBOSyd TFAYlIyOALt &S5k

NJb

Media reports SAR 60,000,000 in annual sales in the most recent financial year, and BVI
| 2t RAY334Qa4 &ddzoaARAFNE wA@lRK CAfYa NBLRNIa
As they arecontrolled subsidiaries, 123 Media must be counted as part of the Panama

Holdings single economic entity, and Riyadh Films must be counted as part of the BVI H

oldings

single economic entity. As a result, the Panama Holdings single economic entity has SAR

60,000,000 in annual sales, and the BVI Holdings single economic entity has SAR 75

000,000

in annual sales. The total annual sales value of all entities participating in the concentration

will therefore be the total annual sales of the Panama Holdingampius the total annug
sales of the BVI Holdings group, which adds to SAR 135,000,000. This is more than
100,000,000 notification threshold.

Accordingly, the entities must notify their intended concentration to the GAC.

Sales in the Kingdom, world-wide sales?

The Competition Law requires concentrations to be reported if the total value of annual

I
the SAR

sales

of all participating entities exceeds the threshold. The Competition Law does not distinguish
between sales taking place within the Kingdond @hose taking place outside the Kingdom.
Accordingly, the GAC will consider the relevant annual sales figures to be the combined

aggregate groupvide and worldwide sales figures of all the relevant entities.

Hypothetical Example 6ABCLimited is adrge supermarket chain with operations mainly|
Europe but with ambitions to be the largest chain in all regions of the world. It curr
operates only one store in Saudi Arabia through its wholiyned local subsidiargBCKSA,
but it wishes to expandubstantially by acquiring the large Saudi Arabian supermarket ¢
DEFMart Limited through theABCKSA entityDEFMart is currently owned by a wealthy mg
who has no other business interests.

ABCLimitedQ &  éwdddlJalBs figures last financial year were SAR 8,500,000,000 but s
its single Saudi store were only SAR 3,000,000. The total sal@sRbiart in its last financia
year were SAR 55,000,000.

ABGKSA is a wholly owned (and therefore aoied) subsidiary, which means thaBGKSA
is part of the worldwide ABCLimited single economic entity for the purposes of t
Competition Law. The relevant total sales figures for the acquiring entity are therefor
sales of the worldvide ABCLimted group, even thoughABCKSA will be the legal entit
making the acquisition. The relevant entity being acquired and participating in the eco

n
ently

roup
In

ales at

he
e the

Y
homic

concentration iDEFRMart. The relevant total sales figures for the target entity are therefore

the salesof DEFMart and any other sales of the seller@BEFMart, although the seller her¢
has no other business interests. The total annual sales value of all entities participating

14

C

in the

concentration will therefore be the total worldiide annual sales &BLimitedplus the total
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annual sales oDEFMart, which adds to SAR 8,555,000,000. This is more than thg SAR
100,000,000 naotification threshold.
Accordingly, the entities must notify their intended concentration to the GAC.

What accounting period shouldb dza SR G2 62N)] 2dzi GKS Sy GAl

tKS (GKNBaK2tfR Aa olFlaSR 2y alyydzfté alftSao
their accounts, and some entities use the ordinary calendar year.

The relevant sales period will ordinarily b&a 8 SAa34SR o6& NBFSNByOS (2 i
FAYFYOALFE @SFENIFa FOO2NRAY3I G2 GKS SyuaArdeqQa
2 KSNB (KS SydGAadeqQa dzasSa | LI NIAOdz I NI FAY Ll yOA

financial year folJ S@I f dzr GAy 3 (GKS SydaadeQa aGz2art alfSa
for which audited accounts are available at the time of notification of the economic
concentration. Where the entity does not use a particular financial year differing from
ordinary calendar years in its ordinary accounts, or does not have a financial year, then the
NEBf SOFEyld FAYFYOAILf @SIFENJ F2N) S@lfdz2 GAy3a GKS
calendar year for which audited accounts are available at the timeotfication of the

economic concentration.

This means that in most cases, for each entity concerned, the entire gvae sales

(excluding intragroup sales) for the last financial year for which audited accounts are
available is taken into account.

Hypothetical Example 7Three companies, ABC Limited, XYZ Limited and 123 Limited| make
an agreement to merge during 2020. Each entity is a stdade company owned by its
individual shareholders and has no subsidiaries. All entities use the ordinarglaaierar as
their financial years.
A review of their Income Statements for the financial year ended 31 December 2019 shows
that ABC reported revenue of SAR 29,000,000, XYZ reported revenue of SAR 57,000,000, and
123 reported revenue of SAR 8,000,000 dgrihat financial year. This means that the total
annual sales of all the entities participating in the economic concentration was| SAR
94,000,000. This is less than the SAR 100,000,000 notification threshold.
Accordingly, the entities are not required nhotify their intended concentration to the GAC.

Hypothetical Example 8Three companies, DEF Limited, WXY Limited and 789 Limited|make
an agreement to merge during March of 2020. Each entity is a satbowe company owned
by its individual shareholdsrand has no subsidiaries. DEF uses a financial year ending on 30
June in each year, WXY uses a financial year ending on 31 March in each year, and 789 uses
the ordinary calendar year as a financial year.
The most recent set of audited accounts availdbteeach entity are the FY 2018/19 accounts

for DEF, the FY 2018/19 accounts for WXY, and the FY 2019 accounts for 789. A review of
their Income Statements in these accounts shows that DEF reported revenue gf SAR
79,000,000, WXY reported revenue of SAR,Q00,000, and 789 reported revenue of SAR
8,000,000 during that financial year. This means that the total annual sales of all the entities
participating in the economic concentration was SAR 194,000,000. This is more than the SAR
100,000,000 notificatio threshold.
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